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Supreme Court, Nassau County, New York.
LONG ISLAND MINIMALLY INVASIVE SUR-

GERY, P.C., Plaintiff,
v.

Jodi LESTER, Defendant.
No. 015067/05.

July 13, 2006.

Weinstein, Kaplan & Cohen, P.C., Garden City,
Attorneys for Plaintiff.

Law Offices of Albert DeGregoris, Garden City,
Attorneys for Defendant.

THOMAS P. PHELAN, J.

*1 Motion by defendant brought by order to show
cause dated June 9, 2006 [Phelan, J.] for an order to
set aside the default judgment against her or, in the
alternative, to dismiss plaintiff's complaint is
denied.

Defendant alleges that prior to a gastric bypass sur-
gery performed in December, 2002, the parties
reached an agreement under which plaintiff would
accept the sum of all disbursements made by de-
fendant's insurance company as full satisfaction for
the cost of surgery. Defendant admits that she
failed to remit to plaintiff a total of $7,125.00 paid
to her in insurance disbursements of $6,000.00 and
$1,500.00 each, and cites financial hardship as her
reason for that failure. Thereafter, in July 2003, de-
fendant contends that she reached a second oral
agreement with plaintiff to remit an initial payment
of $1,500.00 followed by monthly installments of
$200.00 until the balance of $7,125.00 was paid in

full. Defendant asserts that she has abided by this
agreement, and that to date she has tendered
$4,300.00 to plaintiff.

Plaintiff commenced this action for damages on or
about August 19, 2005. Defendant never interposed
an answer to the summons and complaint, and
plaintiff obtained a default judgment against de-
fendant on or about March 2, 2006. Following re-
ceipt of notice of garnishment of her wages, de-
fendant now seeks to have the default judgment set
aside on the grounds that she was not properly
served with process because she only received a
copy of the summons and complaint by mail, or in
the alternative for the complaint to be dismissed
with prejudice.

A party may move to vacate a default judgment
against it under CPLR § 317 or CPLR § 5015. Even
where the moving party cites only one statutory
provision, the reviewing court may consider wheth-
er the application of either statute would warrant
the relief requested ( Peacock v. Kalikow, 239
A.D.2d 188 [1st Dep't., 1997] ).

CPLR § 317 states in pertinent part that “[a] person
served with a summons other than by personal de-
livery to him or to his agent ... may be allowed to
defend the action within one year after he obtains
knowledge of entry of the judgment ... upon a find-
ing of the court that he did not personally receive
notice of the summons in time to defend and has a
meritorious defense” (see, CPLR § 317). Unlike a
vacatur motion under CPLR § 5015, it is unneces-
sary for a defendant seeking relief under CPLR §
317 to demonstrate a reasonable excuse for his de-
fault ( NY Presbyterian Hosp. v. Allstate Ins. Co.,
29 AD3d 968, 815 N.Y.S.2d 478 {29 AD3d 968}
[2d Dep't., 2006]; Rifelli v. Fireside Homes Corp.,
152 A.D.2d 629 [2d Dep't., 1989] ).

Defendant admits in her sworn affidavit that she re-
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ceived a copy of the summons and complaint by
regular mail in October 2005. As such, defendant
had actual notice of the action in time to defend it
irrespective of whether service upon her was prop-
er. Her failure to answer was thus conscious be-
cause she had actual notice of the lawsuit pending
against her ( Tremont Federal Sav. & Loan Asso. v.
Ndanusa, 144 A.D.2d 660 [2d Dep't., 1988] ).
Therefore, defendant's motion to vacate the default
judgment, if premised upon CPLR § 317, cannot
succeed in light of her actual knowledge of the law-
suit.

*2 CPLR § 5015(a)(4) states in pertinent part that
“the court which rendered a judgment ... may re-
lieve a party from it upon such terms as may be
just, on motion of any interested person with such
notice as the court may direct, upon the ground of
... lack of jurisdiction to render the judgment” (see,
CPLR § 5015[a][4] ). A lack of personal jurisdic-
tion exists where defendant was not properly served
with process pursuant to CPLR § 308. Since, in the
absence of proper service of a summons a default
judgment is a nullity which must be vacated uncon-
ditionally, the existence or lack of a meritorious de-
fense is irrelevant to the question of whether a
judgment should be vacated for lack of personal
jurisdiction ( Chase Manhattan Bank, N.A. v.
Carlson, 113 A.D.2d 734 [2d Dep't., 1985] ). In
that instance, following vacatur of the default, out-
right dismissal of plaintiff's complaint is also war-
ranted (Steele v. Hempstead Pub. Taxi, 505 A.D.2d
401 [2d Dep't., 2003] ).

An affidavit of service by plaintiff's process server
which specifies the papers served, the person who
was served, and the date, time, address and sets
forth facts showing that service was made by an au-
thorized person, and in an authorized manner, con-
stitutes prima facie evidence of proper service (
Maldonado v. County of Suffolk, 229 A.D.2d 376
[2d Dep't., 1996] ). A sworn denial of service by
defendant will rebut the presumption of proper ser-
vice only where it refutes factual allegations in the

process server's affidavit or presents a question of
fact rather than baldly denying receipt of process. (
Silverman v. Deutsch, 283 A.D.2d 478 [2d Dep't.,
2001]; European Am. Bank v. Abramoff, 201
A.D.2d 611 [2d Dep't., 1994]; Federal Nat'l Mortg.
Asso. v. Rick Mar Constr. Corp., 138 Misc.2d 316
[NY Sup Ct 1988] ).

In her affidavit, defendant contends that she was
not served with process and only received a copy of
the summons and complaint by mail. Plaintiff,
however, has produced an affidavit of service indic-
ating that process was served upon an individual of
suitable age and discretion at defendant's residence
pursuant to CPLR § 308[2]. More specifically, the
process server's affidavit states that a copy of the
summons and complaint was delivered to Fred
Lester, a relative of defendant, on October 7, 2005
and another copy mailed to defendant on October 8,
2005. Plaintiff's denial of service is conclusory in-
sofar as it does not refute the contents of the pro-
cess server's affidavit, nor does it raise a question
of fact as to whether service was properly effectu-
ated. Accordingly, defendant's claim that this court
lacks personal jurisdiction over her due to improper
service of process must fail.

CPLR § 5015(a)(1) also permits the court to vacate
a default judgment where there has been an
“excusable default” by defendant (see, CPLR §
5015[a] [1] ). A defendant seeking to vacate a de-
fault judgment on the ground of excusable default
bears the burden of demonstrating both a justifiable
excuse for the default and a meritorious defense (
Zino v. Joab Taxi, Inc., 20 AD3d 521 [2d Dep't.,
2005] ).

*3 The only excuses for default proffered by de-
fendant aside from improper service are that the
parties were engaged in settlement discussions and
that defendant was abiding by terms of a pre-
existing oral agreement at the time the suit was
filed.
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Defendant has, however, also submitted various
bills and correspondence from plaintiff and its rep-
resentatives that call into question the existence of
an underlying oral agreement and settlement dis-
cussions. Bills from plaintiff provide an accounting
of surgery related fees totaling more than
$100,000.00. The earliest of these bills is dated
April 30, 2003, approximately one month before
plaintiff failed to remit her second insurance dis-
bursement of $1,500.00 to plaintiff and well after
the first alleged oral agreement. Additionally, cor-
respondence sent to defendant from a collection
agency and plaintiff's counsel indicate that plaintiff
consistently attempted to collect an amount in ex-
cess of $100,000.00 from defendant from 2003
through the present. Although defendant insists that
a representative of the collection agency advised
her that she should continue to remit monthly pay-
ments pursuant to her alleged oral agreement with
plaintiff, the only evidence submitted in support of
her contention that a monthly installment arrange-
ment was in place is a letter dated June 6, 2005 to
plaintiff's counsel from defendant herself.

Even if the court were to pre-suppose the existence
of an underlying oral agreement, defendant's receipt
of the summons and complaint in October 2005
should have put defendant on notice that whatever
oral agreement she believed existed was clearly in
dispute by plaintiff. Defendant's belief that the al-
leged pre-existing agreement would somehow nulli-
fy her need to respond to the lawsuit is unreason-
able and inexcusable.

Further, defendant's argument that ongoing settle-
ment negotiations between the parties excuse her
from answering must also fail. In her affidavit, de-
fendant did not assert a single instance in which
settlement negotiations took place after June 6,
2005, more than two months before this action was
commenced. Plaintiff contends that it attempted to
settle this matter through July 20, 2005 and that de-
fendant was not responsive at that time. Even after
this final attempt to settle the matter, plaintiff

waited an additional month before commencing this
action. Accordingly, defendant has failed to estab-
lish that settlement negotiations took place after the
commencement of this lawsuit such that she should
be excused from timely filing an answer. Moreover,
settlement negotiations generally do not constitute
an excuse for default that warrants vacatur (see,
People by Abrams v. Scudds, 195 A.D.2d 778 [3d
Dep't.1993]; Rondout Valley Pub. Co. v. AM Inter-
national, Inc., 93 A.D.2d 912 [3d Dep't., 1983] ).
Accordingly, defendant has not proffered a viable
excuse for her default.

As defendant has not met her burden of establishing
an excuse for her default, the issue of defendant's
potential meritorious defense need not be reached.

*4 Defendant's motion to vacate the default judg-
ment against her or dismissal of plaintiff's com-
plaint is denied.

This decision constitutes the order of the court.

N.Y.Sup.,2006.
Long Island Minimally Invasive Surgery, P.C. v.
Lester
12 Misc.3d 1183(A), 824 N.Y.S.2d 763, 2006 WL
1993769 (N.Y.Sup.), 2006 N.Y. Slip Op. 51386(U)

END OF DOCUMENT
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Supreme Court, Appellate Division, Second De-
partment, New York.

SAXONY ICE CO., DIVISION OF SPRINGFIELD
ICE CO., INC., appellant,

v.
ULTIMATE ENERGY RESTAURANT CORP.,

etc., respondents.
March 7, 2006.

Weinstein Kaplan & Cohen, P.C., Garden City,
N.Y. (Robert N. Cohen of counsel), for appellant.

**345 Longo & D'Apice, Brooklyn, N.Y. (Mark A.
Longo of counsel), for respondents.

*445 In an action to recover damages for breach of
contract, the plaintiff appeals from an order of the
Supreme Court, Westchester*446 County (Barone,
J.), entered April 7, 2005, which granted the de-
fendants' motion pursuant to CPLR 3211(a)(1) and
CPLR 3212 to dismiss the complaint and for sum-
mary judgment on their counterclaims.

ORDERED that the order is reversed, on the law,
without costs or disbursements, the motion is
denied, and the complaint is reinstated.

The Supreme Court erred in granting the defend-
ants' motion to dismiss the complaint and for sum-
mary judgment on their counterclaims. To the ex-
tent that the motion was made pursuant to CPLR
3211(a)(1), the documentary evidence that forms
the basis of the defense must be such that it re-
solves all factual issues as a matter of law, and con-
clusively disposes of the plaintiff's claims (cf. Be-
rardino v. Ochlan, 2 A.D.3d 556, 557, 770
N.Y.S.2d 75; Prudential Wykagyl/Rittenberg Realty
v. Calabria-Maher, 1 A.D.3d 422, 766 N.Y.S.2d
885; Teitler v. Pollack & Sons, 288 A.D.2d 302,
733 N.Y.S.2d 122). Here, the documentary evid-

ence submitted by the defendants did not resolve all
of the factual issues as a matter of law, nor did it
conclusively dispose of the plaintiff's claims (see
Museum Trading Co. v. Bantry, 281 A.D.2d 524,
525, 721 N.Y.S.2d 822; Brunot v. Eisenberger &
Co., 266 A.D.2d 421, 698 N.Y.S.2d 882).

Moreover, the Supreme Court erred in awarding the
defendants summary judgment since their submis-
sions failed, prima facie, to eliminate all material
issues of fact from the case (see Winegrad v. New
York Univ. Med. Ctr., 64 N.Y.2d 851, 853, 487
N.Y.S.2d 316, 476 N.E.2d 642; National Equip.
Rental v. Frost Sand & Gravel Corp., 18 A.D.2d
709, 236 N.Y.S.2d 400).

CRANE, J.P., SANTUCCI, MASTRO and
LIFSON, JJ., concur.
N.Y.A.D. 2 Dept. 2006.
Saxony Ice Co., Div. of Springfield Ice Co., Inc. v.
Ultimate Energy Restaurant Corp.
27 A.D.3d 445, 810 N.Y.S.2d 344, 2006 N.Y. Slip
Op. 01603
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United States Bankruptcy Court,
E.D. New York.

In re Anthony L. GOLIO a/k/a Anthony Leonard
Golio, Sr. a/k/a Antonio L. Golio, Debtor.

Patricia Gilman f/k/a Patricia Golio, Plaintiff,
v.

Anthony L. Golio a/k/a Anthony Leonard Golio, Sr.
a/k/a Antonio L. Golio, Defendant.
Bankruptcy No. 807-72782-478.

Adversary No. 807-8302-478.

Aug. 14, 2008.

Background: Chapter 7 debtor's former wife
brought adversary proceeding for determination of
nondischargeability of judgment debts imposed on
debtor in state court action to enforce his obliga-
tions under divorce decree.

Holdings: The Bankruptcy Court, Dorothy Eisen-
berg, J., held that:
(1) court did not have to determine whether obliga-
tions imposed on debtor in connection with his di-
vorce, or in post-divorce action brought by his ex-
wife to enforce terms of divorce decree, were in
nature of “support” or “property settlement” obliga-
tions, as this distinction was of no practical signi-
ficance in determining dischargeability of these
debts;
(2) debtor's obligation, pursuant to provision of di-
vorce decree requiring each party to hold the other
harmless from attorney fees and expenses incurred
in order to enforce provisions of decree, to reim-
burse his ex-wife for legal fees that she incurred as
result of his nonperformance of his obligations un-
der decree was nondischargeable, regardless of
whether obligation was payable directly to his
former wife or her attorneys; and
(3) former wife was entitled to award of attorney
fees that she incurred in pursuing nondischargeabil-

ity proceeding in bankruptcy court.

Judgment for plaintiff.
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*57 Daniele D. De Voe, Esq., Weinstein, Kaplan
& Cohen, P.C., Garden City, NY, for Plaintiff.

Dennis Houdek, Esq., New York, NY, for Defend-
ant.

MEMORANDUM DECISION

DOROTHY EISENBERG, Bankruptcy Judge.

Before the Court is the Plaintiff's request for a de-
termination that two state court judgments rendered
in favor of the Plaintiff against the Debtor Defend-
ant are nondischargeable domestic support obliga-
tions under 11 U.S.C. § 523(a)(5), or nondis-
chargeable indebtedness owed to a former spouse
that was incurred by the Debtor in connection with
a separation agreement, divorce decree or other or-
der of a court of record under 11 U.S.C. §
523(a)(15). The Court has jurisdiction of this matter
pursuant to 28 U.S.C. § 1334. This contested matter
is a core proceeding under 28 U.S.C. § 157(b)(A),
(I), and (O), and 11 U.S.C. §§ 523(a)(5) and
(a)(15). Based on the facts and law in this case, the
Plaintiff's request will be granted. The following
constitutes the Court's findings of fact and conclu-
sions of law as mandated by Rule 7052 of the Fed-
eral Rules of Bankruptcy Procedure.

FACTS

The Plaintiff and the Defendant were married in
1972. Their son was born the following year and
their daughter was born in 1975. Prior to the
parties' marriage, the Plaintiff worked part-time as
a key punch operator. Shortly before their first
child was born, the Plaintiff ceased working to take
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care of their children. The parties separated in 1987
due to irreconcilable differences and entered into a
Stipulation of Settlement, dated November 30, 1987
(“Stipulation of Settlement”). The Judgment of Ab-
solute Divorce which incorporated the terms of the
Stipulation of Settlement was entered and filed with
the Nassau County Clerk's office on July 25, 1988
(the “Divorce Judgment”).

*58 Pursuant to the Stipulation of Settlement and
Divorce Judgment, the Plaintiff was granted sole
custody of the children and exclusive occupancy of
the marital residence. The Defendant was allowed
to reside in the marital residence until September 1,
1988. Should the Defendant fail to vacate the marit-
al residence when required for any reason, the De-
fendant agreed to pay the Plaintiff $150 per day he
occupies the marital residence. Notwithstanding
such payment, the Plaintiff could commence legal
proceedings to remove the Defendant from the mar-
ital residence and the Defendant agreed to reim-
burse the Plaintiff for all of the expenses incurred
as a result, including reasonable attorney's fees and
costs. In addition, the Defendant agreed to execute
and deliver to the Plaintiff a bargain and sale deed
transferring all of his right, title and interest in the
marital residence to Plaintiff so that she would own
70% of the marital residence and hold the remain-
ing 30% for the children as trustee. The Plaintiff
and Defendant also agreed to indemnify and hold
the non-defaulting party harmless for any and all
expenses and/or damage, including reasonable at-
torneys fees and litigation expenses, as a result of
his or her breach of the Stipulation of Settlement.

The Defendant was required to make child support
payments, including the children's medical and
dental expenses that were not covered by the chil-
dren's health insurance pursuant to the terms of the
Stipulation of Settlement and the Divorce Judg-
ment. In return, Plaintiff did not make any claim for
maintenance or alimony and gave up any interest or
claim that she had in the Defendant's interest in nu-
merous real properties in Pennsylvania, New Jer-

sey, and Marco Island, Florida; ten or more gas sta-
tions in which the Defendant had an equity interest;
and the Defendant's investments in two oil explora-
tion companies.

The Defendant had significantly greater assets than
his former spouse, the Plaintiff herein. The Defend-
ant, however, refused to honor the Stipulation of
Settlement and Divorce Judgment. The Defendant
never transferred his 50% interest in the marital res-
idence to Plaintiff and thus a portion of that interest
never went to the trust that was intended for the
children. The Defendant not only failed to pay for
medical and dental expenses of the children but he
also failed to turn over to the Plaintiff the checks is-
sued by the health insurance company for reim-
bursement of the children's medical expenses that
the Plaintiff paid out-of-pocket.

After her divorce, the Plaintiff worked full time as a
bookkeeper for an advertising company earning ap-
proximately $18,000 to $20,000 per year in gross
income and had difficulty supporting herself and
her children on her income alone. When the De-
fendant failed to leave the marital residence, the
Plaintiff sought to have the Stipulation of Settle-
ment and Divorce Judgment enforced. The Plaintiff
eventually had the Defendant evicted from the mar-
ital residence in June of 1989. Pursuant to an order
dated May 30, 1990 and entered on June 4, 1990
(“June 4, 1990 Order”), the state court awarded
Plaintiff $22,500 for the 150 days that the Defend-
ant had remained at the marital residence prior to
his eviction in addition to $5,992.59 of medical ex-
penses for which the Defendant had failed to reim-
burse the Plaintiff. The Defendant never paid the
Plaintiff the 28,422.50 awarded by the June 4, 1990
Order.

After the Defendant's eviction, the Defendant failed
to pay the real estate taxes on the marital residence
as required pursuant to the Divorce Judgment. Ac-
cordingly, the Town of Hempstead entered a tax li-
en against the martial residence and *59 sent no-
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tices to the Plaintiff that it was going to foreclose
on the tax lien. Even though Plaintiff informed the
Defendant of the foreclosure notices, the Defendant
refused to pay the real estate tax lien. In anticipa-
tion of losing the marital residence due to foreclos-
ure and being evicted, the Plaintiff moved to Flor-
ida with their daughter in November of 1990 in or-
der to live with or near her parents. The parties' son
had moved out of the marital residence earlier due
to a dispute with the Plaintiff and decided not to ac-
company his mother and sister to Florida. The
Plaintiff did not compel her son to accompany her
as he was five months shy of his eighteenth birth-
day and the age of emancipation.

On the same date that the Plaintiff moved to Flor-
ida, the son moved back to the marital residence.
The Defendant moved back into the marital resid-
ence in December of 1990 without the Plaintiff's
consent and eventually satisfied all the liens against
the marital residence and continued to live at the
marital residence for more than 13 years when he
moved out in March of 2004. From time to time,
the Defendant rented the marital residence to mul-
tiple boarders who would pay the Defendant rent
without obtaining Plaintiff's consent.

The Plaintiff sought to enforce the Stipulation of
Settlement and Divorce Judgment on various occa-
sions but her efforts ceased whenever she ran out of
funds to pursue the litigation. In January of 2003,
the Plaintiff again sought to enforce the Stipulation
of Settlement and Divorce Judgment in state court
and the matter was referred to Special Referee Mar-
ston CD. Gibson (“Referee Gibson”). Referee Gib-
son issued a report dated May 21, 2004 (the “May
21, 2004 Report”) finding, inter alia, that the
Plaintiff was entitled to payment of the $28, 422.50
plus statutory interest awarded by the June 4, 1990
Order and $115,200 of additional child support
from the date the Divorce Judgment was entered to
the date of the daughter's emancipation, plus in-
terest. Although the Plaintiff sought to enforce the
Defendant's obligation to transfer his 50% interest

in the marital residence, Referee Gibson found that
the 6-year statute of limitations under N.Y.
C.P.L.R. 213 for bringing an action to enforce the
transfer of the Defendant's interest in the residence
pursuant to the Stipulation of Settlement and Di-
vorce Judgment had passed and the Plaintiff could
not obtain specific performance of that provision of
the Stipulation of Settlement or Divorce Judgment.
However, Referee Gibson also found that because
the Defendant re-entered and occupied the marital
residence in December of 1990 without the
Plaintiff's consent and in violation of the Divorce
Judgment, the Plaintiff was entitled to an award of
$150 per day the Defendant remained at the marital
residence. Even though the Defendant had re-
mained at the marital residence for more than 13
years, Referee Gibson limited the $150 a day award
to 6 years from when the Defendant wrongfully re-
entered the property for a total of $328,650, plus in-
terest, because of the expiration of the 6-year stat-
ute of limitations. Lastly, Referee Gibson found in
the May 21, 2004 Report that the Plaintiff was also
entitled to attorneys' fees incurred because of De-
fendant's wilful default of the state court judgment
and orders relating to the divorce.

The state court confirmed the May 21, 2004 Report
and entered a judgment on July 29, 2005 in the sum
of $861,924.94 in favor of the Plaintiff against the
Defendant, which was recorded on August 1, 2005
(the “$861,924.94 Judgment”). The $861,924.94
Judgment consisted of an award of $275,793.84 for
child support arrears and a distributive award of
$586,131.10 pursuant to the May 21, 2004 *60 Re-
port. Although the Defendant appealed the
$861,924.94 Judgment, the appeal was dismissed
on August 19, 2006 due to the Defendant's failure
to perfect the appeal timely.

Referee Gibson issued a second report, dated Au-
gust 7, 2005 (the “August 7, 2005 Report”) which
confirmed his findings in the May 21, 2004 Report
and found that the Plaintiff had incurred a total of
$129,587.36 in legal fees and costs, of which she
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had already paid $99,346.69 out-of-pocket, in seek-
ing to enforce the Divorce Judgment and the June
4, 1990 Order and that the attorneys' fees and costs
were reasonable. The state court confirmed the Au-
gust 7, 2005 Report and entered a judgment on
April 27, 2007 against the Defendant which awar-
ded the Plaintiff attorneys' fees and interest in the
sum of $183,458.55 (the “$183,458.55 Judgment”).
The $183,458.55 Judgment together with the
$861,924.94 Judgment constitutes the judgements
at issue (the “Judgments”). Contrary to the Defend-
ant's allegation that the attorneys' fees were “tacked
on” by the state court, the Court finds that the fees
were clearly awarded pursuant to the terms of the
Divorce Judgment as a result of the Defendant's
wilful failure to comply with the Divorce Judgment
and other orders of the state court.

The Plaintiff also commenced a partition action
with respect to the marital residence in state court
and a receiver was appointed. Soon after the receiv-
er commenced eviction proceedings against the De-
fendant, the Defendant filed for chapter 7 relief on
July 23, 2007 (the “Petition Date”).

The Plaintiff timely commenced this adversary pro-
ceeding against the Defendant on October 19, 2007
seeking (1) a determination that the two Judgments
are nondischargeable and (2) an award of attorneys'
fees and costs for bringing this proceeding to en-
force the two Judgments. The Defendant concedes
that $275,793.84 of the $861,924.94 Judgement re-
lating to child support arrears is nondischargeable
pursuant to 11 U.S.C. § 523(a)(5). However, the
Defendant argues that the remainder of the
$861,924.94 Judgment and the $183,458.55 Judg-
ment for attorneys' fees should be dischargeable be-
cause (1) the amounts assessed against the Debtor
for his occupancy of the marital residence were not
support obligations but a dischargeable penalty and
(2) pursuant to N.Y. Domestic Relations Law §
237(c) awards of attorney's fees in New York mat-
rimonial actions are required to be payable directly
to the attorney and not to the Plaintiff. The Defend-

ant argues that even if the former spouse has
already paid the attorneys' fees out of pocket, the
proper procedure is for the payment to be made to
the Plaintiff's matrimonial attorneys. See Scheink-
man, Practice Commentaries, 14 McKinney's
Cons.Laws of N.Y. Domestic Relations Law, Sec-
tion 237, C237:7 at 26-27.

The Court conducted a trial on the matter on April
7, 2008 and June 2, 2008. Both parties submitted
separate Pre-Trial Memorandum of Law and Post-
Trial Memorandum of Law.

DISCUSSION

[1] Because this bankruptcy case was filed after the
effective date of the Bankruptcy Abuse Prevention
and Consumer Protection Act of 2005
(“BAPCPA”), the BAPCPA amendments to 11
U.S.C. § 523 apply. Under Section 523(a)(5), a dis-
charge under the Bankruptcy Code does not dis-
charge an individual debtor from any debt for a do-
mestic support obligation.

For purposes of the Bankruptcy Code, a “domestic
support obligation” means “a debt that accrues be-
fore, on, or after the *61 date of the order for relief
in a case under this title, including interest that ac-
crues on that debt as provided under applicable
nonbankruptcy law notwithstanding any other pro-
vision of this title, that is-

(A) owed to or recoverable by-

(i) a spouse, former spouse, or child of the debtor or
such child's parent, legal guardian, or respons-
ible relative; or

(ii) a governmental unit;

(B) in the nature of alimony, maintenance, or sup-
port (including assistance provided by a govern-
mental unit) of such spouse, former spouse, or
child of the debtor or such child's parent, without
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regard to whether such debt is expressly so desig-
nated;

(C) established or subject to establishment before,
on, or after the date of the order for relief in a
case under this title, by reason of applicable pro-
visions of-

(i) a separation agreement, divorce decree, or prop-
erty settlement agreement;

(ii) an order of a court of record; or

(iii) a determination made in accordance with ap-
plicable nonbankruptcy law by a government
unit; and

(D) not assigned to a nongovernmental entity, un-
less that obligation is assigned voluntarily by the
spouse, former spouse, child of the debtor, or
such child's parent, legal guardian, or responsible
relative for the purpose of collecting the debt.”

11 U.S.C. § 101(14A). Therefore, all obligations of
a debtor awarded to a former spouse or child in re-
lation to a state court judgment for domestic sup-
port are nondischargeable.

With respect to non-domestic support obligations,
such as awards relating to equitable distribution, 11
U.S.C. § 523(a)(15) now provides that a discharge
under the Bankruptcy Code does not discharge an
individual debtor from any debt-

to a spouse, former spouse, or child of the debtor
and not of the kind described in paragraph (5)
that is incurred by the debtor in the course of a
divorce or separation or in connection with a sep-
aration agreement, divorce decree or other order
of a court of record, or a determination made in
accordance with State or territorial law by a gov-
ernmental unit.

11 U.S.C. § 523(a)(15).

Prior to BAPCPA, 11 U.S.C. § 523(a)(15) provided
a debtor with statutory defenses to a former
spouse's objection to the discharge of non-support
type obligations based upon (1) whether the debtor
has the ability to pay a debt relating to such obliga-
tion or (2) whether discharging such debt would
result in a benefit to the debtor that would outweigh
the detrimental consequences to the former spouse
or child of the debtor.

As a result of BAPCPA, a property settlement ob-
ligation incurred pursuant to a divorce is unquali-
fiedly also nondischargeable under section
523(a)(15). In individual Chapter 7 and 11 leases,
‘the distinction between a domestic support obliga-
tion and other types of obligations arising out of a
marital relationship is of no practical consequence
in determining the dischargeability of the debt....
The enactment of subsection 523(a)(l 5) and the in-
crease in the scope of the discharge exception ef-
fected by the 2005 amendments, expresses Con-
gress's recognition that the economic protection of
dependent spouses and children under state law is
no longer accomplished solely through the tradi-
tional mechanism of support and alimony pay-
ments. State courts do not always draw a sharp dis-
tinction between support and property division in
providing for the post-divorce economic *62 secur-
ity of dependent family members. Property settle-
ment arrangements are often “important compon-
ents of the protection afforded individuals who,
during the marriage, depended on the debtor for
their economic well-being.” 4 L. King, COLLIER
ON BANKRUPTCY, ¶ 523.21 at 523-118 (15th ed.
rev.2008). Therefore, this Court need not make a
determination on whether the amounts awarded un-
der the Judgments at issue constitute domestic sup-
port obligations under 11 U.S.C. § 523(a)(5) if the
Plaintiff can demonstrate that the Judgments would
be nondischargeable in any event under 11 U.S.C. §
523(a)(15) because each Judgment constitutes a
debt (1) owed to or recoverable by “a spouse,
former spouse, or child of the debtor” and (2) “is
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incurred by the debtor in the course of a divorce or
separation or in connection with a separation agree-
ment, divorce decree or other order of a court of re-
cord”.

[2][3][4] While the Defendant seeks to characterize
the $150 a day amounts awarded under the
$861,924.94 Judgment as a penalty and not a sup-
port obligation, the Court finds this argument to be
irrelevant to the Court's determination of dis-
chargeability under 11 U.S.C. § 523. First, Referee
Gibson addressed the Defendant's argument in his
confirmed reports and found that the $150 a day
provision in the Divorce Judgment was not a pen-
alty and the Divorce Judgment was never appealed.
Thus, it is res judicata and enforceable. In addition,
this Court is required to give full faith and credit to
the state court Judgments under the Rooker-Feld-
man doctrine. “The Rooker-Feldman doctrine
provides that the lower federal courts lack subject
matter jurisdiction over a case if the exercise of jur-
isdiction over that case would result in the reversal
or modification of a state court judgment. Such jur-
isdiction is lacking because within the federal sys-
tem, only the Supreme Court may review a state
court judgment.” Hachamovitch v. DeBuono, 159
F.3d 687, 693 (2d Cir.1998). The validity and en-
forceability of the Judgments are not for this Court
to decide. In re Salem, 290 B.R. 479, 482
(S.D.N.Y.2003). The only issue before this Court is
not whether the state court Judgments were cor-
rectly decided but whether they are dischargeable in
whole or in part under 11 U.S.C. §§ 523(a)(5) and/
or (a)(15).

In this case, for purposes of 11 U.S.C. § 523(a)(15),
the Judgments are clearly awarded by the state
court in connection with a divorce decree and to en-
force prior orders of the state court concerning the
Plaintiff's rights and remedies under the Divorce
Judgment. The Judgments were awarded to the
Plaintiff due to her status as the Defendant's former
spouse. While the Defendant cannot dispute this,
the Defendant does seek to recharacterize the nature

of the Defendant's obligations under the Judgments
by analogizing this case to other situations where
courts have found such obligations to be dis-
chargeable. However, the Court finds the cases re-
lied upon by the Defendant to be inapposite, distin-
guishable and inappropriate to the case at bar. With
respect to the non-child support amounts awarded
under the $861,924.94 Judgment, there was no
landlord-tenant or other type of relationship
between the Defendant and the Plaintiff that would
render the amounts awarded outside the scope of
the Divorce Judgment. Rather, the state court awar-
ded the Plaintiff the $150 per day amounts as
agreed upon by the parties in the Stipulation of Set-
tlement and as set forth in the Divorce Judgment
because the Defendant occupied the marital resid-
ence without the Plaintiff's consent in violation of
the Stipulation of Settlement and the Divorce Judg-
ment.

*63 [5][6] The Defendant's argument that the
$183,458.55 Judgment for attorneys' fees should
not be excepted from discharge simply because the
payments should be made payable to the Plaintiff's
matrimonial attorneys directly pursuant to N.Y. Do-
mestic Relations Law § 237(c) and not the Plaintiff
improperly elevates form over substance. It is a
“well-established principle of bankruptcy law that
dischargeability must be determined by the sub-
stance of the liability rather than its form.” Pauley
v. Spong (In re Spong), 661 F.2d 6, 9 (2d Cir.1981).
Indeed, if only a former spouse's counsel is entitled
to attorney's fees under N.Y. Domestic Relations
Law § 237(c), then arguably attorney's fees awar-
ded in New York divorce cases may be rendered
dischargeable under a narrow interpretation of 11
U.S.C. § 523(a)(5) and (15) as those provisions do
not list obligations owing to a spouse's counsel as
being excepted from discharge. While courts have
differed as to whether attorney's fees directly pay-
able to counsel as opposed to a former spouse are
dischargeable under BAPCPA where the attorney
seeks a determination of dischargeability in bank-
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ruptcy court, the Court finds in this instance that
the state court specifically awarded the attorneys'
fees to the Plaintiff notwithstanding N.Y. Domestic
Relations Law § 237(c). The Plaintiff is the real
party in interest seeking the determination of
nondischargeability of the fees and costs, especially
when the Plaintiff has already paid out of pocket
most of the attorneys' fees and costs she incurred
for which the $129,587.36 Judgment seeks to reim-
burse her. Moreover, to except such attorneys' fees
and costs from discharge in light of the Defendant's
wilful failure to comply with the state court judg-
ments and orders is consistent with the legislative
purpose of 11 U.S.C. §§ 523(a)(5) and (a)(15). In re
Spong, 661 F.2d at 9.

Accordingly, the Plaintiff has satisfied the require-
ment under 11 U.S.C. § 523(a)(15) that the obliga-
tions incurred by the Debtor to Plaintiff under the
non-child support portion of the $861,924.94 Judg-
ment and the $183,458.55 Judgment are owing to a
former spouse and were clearly incurred in connec-
tion with the parties' divorce.

[7] The Plaintiff's request for attorney's fees and
costs incurred in bringing this adversary proceeding
is also granted because the Plaintiff is entitled to in-
demnification pursuant to the terms of the Stipula-
tion of Settlement and Divorce Judgment for bring-
ing this action to enforce the Judgments. The pur-
pose of awarding support and enforcing the indem-
nification provisions of the Stipulation of Settle-
ment and Divorce Judgment would be undermined
if the Defendant can force his former spouse into
the bankruptcy court and incur significant financial
expense to challenge the dischargeability of the
Judgments without reimbursement of such fees and
costs.

CONCLUSION

Based on the foregoing, the undisputed
$281,716.43 portion of the $861,924.94 Judgment

which represents child support arrears is a nondis-
chargable domestic support obligation incurred by
the Debtor under 11 U.S.C. § 523(a)(5). The Debt-
or's obligation to pay the outstanding balance of the
$861,924.94 Judgment and the $183,458.55 Judg-
ment are excepted from discharge under 11 U.S.C.
§ 523(a)(15). The Court shall schedule an eviden-
tiary hearing to determine the amount of attorney's
fees and costs incurred by the Plaintiff in prosecut-
ing this adversary proceeding.

Bkrtcy.E.D.N.Y.,2008.
In re Golio
393 B.R. 56, 60 Collier Bankr.Cas.2d 191
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